PROPERTY TAX APPEAL BOARD S DECI SI ON

APPELLANT: Buss Partnershi p/ Rodney S. Buss
DOCKET NO.: 05-00752.001-F-1
PARCEL NO.: 11-04-400-006

The parties of record before the Property Tax Appeal Board are
Buss Partnership/ Rodney S. Buss, the appellant, and the Lake
County Board of Revi ew.

The subject property consists of a 19.77-acre parcel located in
Li bertyville, Libertyville Township, Illinois from which
nursery |andscaping business has operated since 1977. I
summary, the property consists of a single-famly dwelling wt
honesi te, outbuildings, farm and and wastel and (.15-acres).
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The appellant appeared before the Property Tax Appeal Board
claimng that a larger portion of the subject tract should be
classified and assessed based on agricultural use (farm and),
thereby reducing the size of the 1.78-acre tract currently
classified as honesite down to a .5-acre honesite. In support of
this contention, appellant submtted several aerial and ground-
| evel phot ographs, receipts for plants and provided testinony at
the hearing that portions of the area currently classified as
honesite have been used for farm ng purposes for several years
prior to 2005.

An aerial photograph of the honesite area in dispute on page 4 of

appellant's prepared materials clearly depicts a |arge woded
area encircling the dwelling on three sides; it is this "nmul ched
propagation area" which appellant contends s erroneously

classified as honesite. In testinony, appellant described that
as of 1989 the entire area surrounding the dwelling was nowed
| awn. He further testified that this forested area around the

dwelling is known as a remnant forest consisting of many ol d oak,
bl ack cherry and hickory trees. After having |lost a nunber of
large trees in that area, appellant consulted with an arborist in
an effort to curtail the |l oss of these old gromh trees.

(Conti nued on Next Page)

Based on the facts and exhibits presented, the Property Tax
Appeal Board hereby finds no change in the assessnent of the
property as established by the Lake County Board of Review is
warranted. The correct assessed valuation of the property is:

FARMLAND HOVESI TE RESI DENCE OUTBUI LDI NGS TOTAL
$574 $38, 458 $76, 652 $69, 353 $185, 037
Subject only to the State nultiplier as applicable.

PTAB/ cck/ 11- 20
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The arborist advised appellant to stop propagating grass beneath
these trees and to instead put down nulch. Appel I ant al so
testified that the arborist had advised that placing mulch down
instead of grass in the remant forest would both stop the death
of the oak trees and it would also cause sone regeneration in

that acorns would find a place to germnate. In about 2000
appellant testified that the area had a |large crop of acorns from
these oak trees. In an effort to nurture these acorns, the

entire area was re-nulched to further cover the acorns and as a
consequence, appellant testified that these scattered acorns took
hol d such that about 500 seedling oaks are now (in 2007) from 18-
inches to 36-inches in height.

Among the appellant's photographs is one which depicts an open
area just west of the dwelling on the edge of mature trees, a
grassy area and shrubs surrounding the dwelling with a scattered
array of oak seedlings, each apparently with a wooden stick and a
protective plastic shield tube, in no particular row or
al i gnent . Anot her set of snaller photographs depicts rows of
smal l er shrubs as part of the nursery juxtaposed wth the
scattered oak seedling plantings in the distance.

Appel | ant contends that these oak seedlings are a crop just like
the rows of cultivated plants depicted and therefore farmng
activity as appellant believes these locally grown and cultivated
oak tree seedlings wll have a marketplace in the future,
particularly since, historically, oaks grown in the local area
tend to nore readily survive than inported oak trees. Appell ant
also testified that for a reforestation project he believes you
are better off starting with small things, but their clients nmay
not want to have twenty oaks in their yard and instead woul d want
to have two or three oaks.

Anot her photograph submitted by appellant depicts a mature-tree
wooded area east of the dwelling which is interspersed with nore
imature trees with tape-wapped trunks (eight arrows drawn on
the photo detail the tree specinens depicted). Appel l ant' s
docunentation al so includes purchase receipts for a total of 126
plants dating from 1998 until 2002 concerning red oak, redbud,
white oak, and other species which appellant contends were
installed in these disputed areas surrounding the dwelling. In
testinony, appellant indicated that beginning in about 1998 he
and his brother began planting redbud trees in this remant
forest area based on the theory that redbud trees would thrive in
the dappled sunlight beneath these old growh oak trees. They
pl anted 30 redbud trees that year. Then in 1999, they planted 60
red oak trees; in 2000, nore redbud trees were planted; they also
planted sone white oak and then nore redbud trees which were
doing very well. Appellant further testified that they continue
to mulch the area every three to four years and they have
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continued to plant additional trees fromtinme to time in these
areas surroundi ng the dwelling.

The appellant clainmed these trees, such as redbuds, oak, cherry,
wi t chhazel and red oak, could be harvested and sold from its
retail nursery located el sewhere on the premses if the tree net
the needs and desires of the client (i.e., the nursery woul d have
the tree "in stock"); appellant noted that clients typically do
not wal k the property and select a particular tree. However, on
exam nation by the hearing officer as to sone of the larger trees
depicted in the photograph on page 6 of appellant's evidence,
appellant could not say when, or if ever, for instance, the
redbud tree noted in that photograph would be sold to a client of
the | andscapi ng business; it mght be sold or as part of managi ng
the area, it or another tree mght be cut down if the trees are
too crowded. As to the oaks planted in this portion of the
di sputed area, appellant testified that they could be sold now or
they could be "lined out” and all owed to becone |arger trees, but
appel l ant and his brother have not yet decided what to do with
t hem

On exam nation by the hearing officer, appellant was unable to
testify as to how many plants have been harvested from the area
in dispute over the last nine years as no such l|ocation specific
records are maintained. Notably, not until specifically asked by
the hearing officer did the appellant even affirmatively contend
that plants from the disputed area had actually been harvested
and sol d. In fact, in response to the question, appellant was
extrenely vague and sunmary. He asserted that "plants" have been
sold to custonmers from the disputed areas; he could not specify
what, when, to whomor for how nuch the "plants" were sold.

In the course of his testinony, appellant cited to Illinois
Department of Revenue "guidelines" as to the definition of a
honesite as being "a part of the farm parcel used for residential
pur poses and includes the lawm and |land on which the residence
and garage are situated.” Appellant also referred to the
requirenments of Bulletin 810 issued by the Illinois Departnent of
Revenue which requires assessors to use aerial maps and
phot ography to determ ne farm acreage, rather than assigning an
arbitrary nunber of acres.

For purposes of this appeal, appellant testified that he nmeasured
the area around the dwelling with a Rolotape neasuring wheel
making a distinction between |lawn areas as honesite area and
mul ched areas as not part of the honesite. Thus, appell ant
asserted based upon his neasurenents that the footprint of the
dwelling, a portion of the dairy barn which contains an
apartnment, two nowed |lawn areas, sonme of the parking, septic
field and sone of the road access to the dwelling totaled 21, 780
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square feet of land area or about .5-acre. (Depicted in Exhibit
C of appellant's rebuttal subm ssion).

In conclusion, appellant argued that the area in dispute should
be deened to be part of the farm and because it is not used by
the appellant for any other purpose; for instance, there is no
swi nm ng pool, swing set or barbeque grill in the disputed area.
He noted that the neighboring properties to the north, south and
west are part of the Lake County Forest Preserve District which
the appellant and his famly visit frequently and thus sinply
wal k across the disputed area to enter. Based on this evidence,
the appellant requested re-classification of the disputed
honesite area as farmland along wth a reduced farniand
assessnent for that portion of the property.

The board of review submtted its "Board of Review Notes on
Appeal " wherein the subject's assessnent was disclosed. Anong
the docunentation submtted by the board of review was a bl ack
and white aerial photograph of the subject property which depicts
rows of plantings in an area delineated as cropland. In
contrast, the wooded area surrounding the dwelling on three sides
has no such planting pattern. The board of review al so presented
testinony from an on-site inspection of the property to support
its contention of the correct classification of the disputed
| and. Based on its evidence and testinony presented, the board
of review was of the opinion that the area in dispute was not
primarily agricultural in nature and therefore should nore
appropriately be deened to be part of the dwelling honesite. As
such, the board of review requested confirmation of the subject's
assessment .

Board of review nenmber Gunta Hadac was called by the board of
reviewto testify regarding a field visit she made along with the
deputy township assessor as a result of the appellant's original
appeal before the Lake County Board of Review Docunent ati on
filed by the board of review indicates the visit occurred in
January 2006. As a consequence of that field visit, the board of
review adjusted its neasurenents and classifications of various
parts of the subject parcel. Despite these adjustnents, however,
appel l ant mai ntai ns the contentions made previously regarding the
area in dispute.

As to the area in dispute, Hadac testified that she observed the
honmesite to have different ground types, soils and plants around
the dwelling. Along the roadway to the east of the dwelling, she
observed a swal e area which contained |arger oak trees (pictured
on page 6 of the appellant's evidence). Wil e Hadac recalled
observing one redbud with a wap on the trunk, she did not
observe anything being harvested or grown for the business and
believed the area to be primarily used for drai nage. Al so, given
the size of this redbud and from her experience in dealing wth
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mature trees, she did not believe that particul ar redbud could be
renmoved Wi thout disturbing the surrounding mature trees.
Furthernore, she testified that the plantings in the area
appeared to be a natural part of the |andscape rather than
plantings ready to be harvested; from her observation, these
pl anti ngs would serve the purpose as buffering areas, providing
some anmount of privacy to the dwelling from persons comng up the
drive of the | andscapi ng busi ness.

To the south of the dwelling, Hadac observed a slightly higher
el evation area of older trees, grass and bushes, but no plantings
that she observed that were incubating outside of a "norma

yard. " Directly to the west of the dwelling, Hadac observed a
concentrated | andscaped area, but farther to the west of the
dwelling the area appeared to be dry and lying fallow, she did
not observe any plantings or anything being incubated or
harvested as part of a farm site, except that there were plants
that had protection around them When shown the photograph on
page 7 of appellant's evidence, Hadac noted that on her visit she
did not observe as many oak seedlings with protective sheaths as
shown in the photograph. Moreover, in this western area there
was no evidence of any activity of harvesting; it appeared to be
pristine. There were weeds and other plants growing around this
area so that it did not appear to Hadac that there was any
activity in this area of the property; nothing reflected that it
was simlar to harvesting in rows |ike other parts of the subject

property.

On cross-exam nation by the appellant, Hadac acknow edged t hat
there were "sonme" potential nursery plants growing in the
di sputed area. On further cross-exam nation, she noted that
there was no threshold nunber or density in order for a
particular area of land to qualify as a nursery.

In rebuttal, appellant testified that the predom nant area of
plantings in the disputed area is directly east of the residence
(depicted on page 6 of appellant's evidence). He also noted that
in the area to the south of the dwelling efforts had failed at
growi ng both serviceberry and propagati on of oaks. To the west
of the dwelling, appellant contended that the area was densely
packed with oak seedlings beneath the mature oak trees as
reflected in the photographs submtted, although appellant noted
t he phot ographs were probably taken around August 2006.

In closing argunent, appellant contended that the evidence
established that the disputed area has been used for nursery
pl ants. Moreover, he asserted that there was no agenda when the
pl anting began in 1998; rather, only once the county nodified its
hi storical treatnment of the size of the honesite due to Bulletin
810 did appellant contest the classification of the property in
light of these historic plantings. In summary, appellant noted
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that this activity in the disputed area is consistent with the
nursery and | andscapi ng busi ness engaged in on other parts of the

property.

After hearing the testinony and reviewing the record, the
Property Tax Appeal Board finds that it has jurisdiction over the
parties and the subject matter of this appeal. The Board further
finds that the area in dispute of the subject property is not
entitled to a farmand classification and a reduction in the
subj ect's assessnent is not warranted.

Section 1-60 of the Property Tax Code (35 ILCS 200/ 1-60) defines
"farnf in part as:

any property used solely for the growing and
harvesting of «crops; for the feeding, breeding and
managenment of |ivestock; for dairying or for any other
agricul tural or horticultural use or conbination
thereof; including, but not limted to hay, grain,
fruit, truck or vegetable crops, floriculture, mushroom
growi ng, plant or tree nurseries, orchards, forestry,
sod farm ng and greenhouses; the keeping, raising and
feeding of livestock or poultry, including dairying,
poul try, sw ne, sheep, beef cattle, ponies or horses,
fur farmng, bees, fish and wldlife farmng.
[ Emphasi s added. ]

Here, the primary issue is whether the disputed areas of the
subject parcel are used primarily for agricultural purposes as
required by Section 1-60 of the Property Tax Code. |In Senachw ne
Cub v. Putnam County Board of Review, 362 Ill. App. 3d 566 (3™
Dist. 2005), the court stated that a parcel of land my be
classified as farmland provided that those portions of the
property so classified are used solely for agricultural purposes,
even if the farmis part of a parcel that has other uses. Citing
Kankakee County Board of Review, 305 Ill. App. 3d 799 at 802 (3'°
Dist. 1999). The Board finds that in order to receive a
preferential farm and assessnent, the property at issue nust neet
this statutory definition of a "farm' as defined above in the
Property Tax Code.

Additionally, to qualify for an agricultural assessnment, the | and
must be farnmed for at |east two years preceding the date of
assessnent. (35 ILCS 200/10-110). Testinony did reveal that the
di sputed property has been planted since 1998 or thereabouts with
a variety of plantings both by introduction of new species and by
aiding natural growth of acorns fromthe existing old growth oak
trees. The Board finds that, while there has been sone effort at
pl anti ng and encouraging tree growh in the disputed areas within
two years prior to the assessnment date at issue, the appellant
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failed to establish that any intensive, deliberate or ongoing
farmng activity was being perfornmed in these areas. | nst ead
the existing remant forest surrounding the instant dwelling
appears to be nore in the nature of a buffer zone for the
dwel ling both from the business aspects on the property and the
property lines on the west and south. Any tree planting done
wWithin this disputed area appears to be incidental to its primry
use of maintaining the old growh trees and nmamintaining this
buffer zone.

The Board further finds the addition of mulch to assist in the
germ nati on of acorns which dropped fromold growh oaks does not
constitute an ongoing active farmng of the disputed |Iand,
particularly where the appellant nmade reference to efforts at
reforestation in his testinony. There was insufficient evidence
of activity associated with cultivating, pruning, digging up,
potting, or transporting these trees in what mght be terned
farmng activity. The board of reviews presentation of
testinony was clear that these areas appeared to be undi sturbed.
Additionally, the appellant provided no unbiased w tnesses to
testify that they had observed farmng activity in the disputed
areas. In contrast, the nmenber of the board of review testified
that, while she saw plantings that could be sold, she did not
observe anything akin to farmng activity in the disputed areas
around the dwelling. A parcel of property nay properly be
classified as partially farmand, provided those portions of
property so classified are wused solely for the growing and
harvesting of crops. Santa Fe Land I nprovenent Co. v. lllinois
Property Tax Appeal Board, 113 Ill. App. 3d 872, 875, 448 N. E.2d
3, 6 (3" Dist. 1983).

Wthin the definition of "farm" the Property Tax Code provides
t hat :

For purposes of this Code, "farm does not include
property which is primarily wused for residential
pur poses even though sone farm products nmay be grown or
farm animals bred or fed on the property incidental to
its primary use. (35 ILCS 200/ 1-60)

Even w thout "farmng" activity, there also was insufficient
evi dence that one single planting fromthe disputed area has been
harvested or sold for profit as part of the appellant's
| andscapi ng or nursery business which again suggests a |ack of
farm ng activity.

The focus of appellant's argunent was basically that nothing of
the nature of the ground in the disputed area establishes it as
being part of the appellant's honesite for recreational or
outdoor wuse and enjoynent; it was not part of his "lawn."
However, the nmere fact that the disputed area is not used by the
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appel l ant for actual recreational purposes does not automatically
transformthe area into agricultural use. Instead, the question
before the Property Tax Appeal Board is what of the nature of the
ground in the disputed area nakes it fall within the definition
of farm and?

On this record, there is nothing in the record to distinguish the
instant activities of the appellant on the disputed land from a
nere plan to reforest the area as opposed to creating additional
cropland for use by the business. The Board finds the evidence
submtted by the appellant fails to establish that the land in
the disputed areas is being used solely for the grow ng and
harvesting of plants or trees. Thus, the Board finds that the
appellant's evidence and testinony has failed to adequately
establish the area in dispute as being appropriate for a farm and
classification under the Property Tax Code.

The Property Tax Appeal Board finds that the disputed area of the
subj ect property is not entitled to a farm and cl assification and
no change in the <classification of the subject's farn and
assessnment i s necessary.
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This is a final adm nistrative decision of the Property Tax Appeal

Board which is subject to reviewin the CGrcuit Court or Appellate
Court under the provisions of the Adm nistrative Review Law (735

I LCS 5/3-101 et seq.) and section 16-195 of the Property Tax Code.
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DI SSENTI NG

CERTI FI CATI ON

As Clerk of the Illinois Property Tax Appeal Board and the keeper of
the Records thereof, | do hereby certify that the foregoing is a
true, full and conplete Final Admnistrative Decision of the

[Ilinois Property Tax Appeal Board issued this date in the above
entitled appeal, now of record in this said office.

Date: Decenber 7, 2007

@ﬁmﬂ&@

Clerk of the Property Tax Appeal Board

| MPORTANT NOTI CE
Section 16-185 of the Property Tax Code provides in part:

"If the Property Tax Appeal Board renders a decision |owering the
assessnent of a particular parcel after the deadline for filing
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conplaints with the Board of Review or after adjournnment of the
session of the Board of Review at which assessnents for the
subsequent year are being considered, the taxpayer may, within 30
days after the date of witten notice of the Property Tax Appeal
Board’' s decision, appeal the assessment for the subsequent year
directly to the Property Tax Appeal Board."

In order to conply with the above provision, YOU MJST FILE A
PETI TION AND EVI DENCE WTH THE PROPERTY TAX APPEAL BOARD W THI N
30 DAYS OF THE DATE OF THE ENCLOSED DECI SI ON I N ORDER TO APPEAL
THE ASSESSMENT OF THE PROPERTY FOR THE SUBSEQUENT YEAR

Based upon the issuance of a |owered assessnent by the Property
Tax Appeal Board, the refund of paid property taxes is the
responsibility of your County Treasurer. Please contact that
office with any questions you may have regarding the refund of
pai d property taxes.
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